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IN THE UNITED STATES DISTRICT COURT
| FOR THE DISTRICT OF ARIZONA
RUSSELL MEANS, '
Petitioner,
.

CIV $9-1057 PCT EEC (SLV)

SECOND

NAVAJO MATION, et al., :
‘ REPORT AND RECOMMENDATION

' Respondents.

T i St st s S Yo Sy e 2t

TO THE HONORABLE EARL E. CARROLL: )
_ Russell Means is a resident of Porcupine on the Pine
Ridge Siocux Indian Reservation. Means is a citizen of the
United States and an enrolled member of the Oglala-Siocux Tribe
of Indians. Means has filed a Verified Petition for Writ of
Habeas Corpus and/or for a Writ of Prohibition (“Petitieon”y,
asking the Court to prohibit the Navajo Nation from exercising
criminal_jurisdiction_over him.

‘1. EPxocedural history F

ép or about December 28 or 29, 1997,7Means was arrested
by the Nav%jo Nation police and charged with three ccuntSjof.

violating the Navajo Nation Code.! Means was released on his own

‘ Exhibits A and C to Means’ Verified Petition for Writ of Habeas
Corpus and/or for a Writ of Prohibition list the charges against Means as
one count of threatening and two counts of battery. See Petition at Exs..
A &£ C. The actual Petition itself lists the charges against Means as two
counts cf threatening and one count of battery. See jd. at paras. 3 & 4.

The charge(s) of threatening assert a viclation of Navajo Hatien itcle
000001 oA SENT TO DUENEAT Lo <
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recognizance priocr to trial, and several conditions were placed

on his release: (1} he must appear at all proceedings in the
Navajo Nation courts regarding the charges against him and he
faces re-arrest if he fails to appear; (2) Means must stay 100
yards away from the residence of Leon Grant; and (3) Means is
prohibited from specific types of contact with Leon Grant. [ee
Petitloner’s Memorandum on Issue of “Custody” .for Habeas
Jurisdiction and Exhaustion (Docket No. 32), Attach. |

‘Means filed, in the Navajo Nation trial court, a motion:

to dismiss the‘chafges against him for lack of jurisdiction and

asserted . that tribal court jurisdiction over him viclated his
r;ghts to equal protectlon of the law. See Petition at paras.'}
5 & 6. The Chlnle Dlstrlct Court of the Navajo Nation held anlg
@Vldentlary hears: ng on Means” motion to dismiss on April 14,
1898. See Petitioner’s Submission of Transcrlpt of Evidentiary
Hearlng -Held Before Navajo Trial Court, Navadio Nation v. Russell
M r Bpr. 14, 1898 (Docket No. 20). The tribﬁl court denied
the motion to dismiss, appdrently in two separate orders issuad
July and September 1998.. See Petition, Exs. & & B. '

| On August 19, 1998, Means filed a Petition for Writ of
Prohibition with thé Supreme Court of the Navajo Nation. §§§V
id., Ex. J. The Navajo Nation Sunreme Court decllned to issue
the writ in an opinion flled onn May 11, 18%9. See id., Ex. C{

The court held that the Navajo Nation had criminal jurisdiction

17 § 310, and the allegaticn(s) of battery assert a violaticn Navajo Wation
Code Title 17 § 316. The crimes charged by the Navajo Nation against Means
are punishable by: (1) threatening - a term of not more than 90 days and/or
a fine not to exceed 5$250; (2) batte*y - & term of not more than 180 davs

and/er a fine not to exceed $300. Seg Navajo Nation Code tit. 17 §§ 310 &
31, -

2- 000092
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over Means pursuant to the Txeaty}of 1868, that Means had

consented to this jurisdiction, and that he had not been denied
equal protection of the law. See id. The court remanded the
matter to the Chinle District Court for trial. Id.

Prior to the scheduled trial in the Navajo Nation

# courts on the charges against him, Means filed a Verified
| petition for Writ of Habeas Corpus and/or for a Writ of

| prohibition in this Court. See Meapns

i No. $3-CV-1057 PCT EHC (SLV) (D. Ariz. June 14, 1889), Docket

INo. 1. Means also filed a Motion for Preliminary Injunction,

seeking to'étay the tribal prosecution pending a hearing in his
federal habeas action. See id., Docket No. 3. |
-In Octobér_2000,«this;§6urt.issuedﬁiﬁé‘first Repart'and

Recommendationfiﬁfthis-case, conClﬁding-thai this Court did. not

‘have jurisdiction .over Mean’s petition for habeas relief under

‘either”28 U.8.C. § 2241 or 25 U.S.C. § 1503 because Means was

not “in custody” és required for the Coutt to jrént him a writ
of habeas corpus. Means filed an objectioﬁAtﬁ the Report and
Recommendation. See %gk,.nockét No. 36. ‘. o

On January 1€, 2001, Judge Carrcll issued an order
concluding that Means was “in custody” as required to grant a
petition for habeas, and declined to adopt this Court’s Report
and Recommendation. That order alsoc granted Mean’s Motion for
a Preliminary Injunction, prehibiting the Navajo Nation from
further prosecuting Means peﬁding a decision on his petition for
federal habeas relief. In that order Judge Carroll also

referred the case back to this Court to prepare a Report and
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?Recommendation on Means’ Petition for Writ of Habeas Corpus

' and/or Writ of Prohibition. -

2. vrisdi on
This court has subject matter jurisdiction over Means’
petition for federal habeas relief, pursuant to 28 U.S.C. § 2241
and 25 U.5.C. § 1303. Section 2241 confers on the United States
District Courts the power to grant a wriﬁ of habeas corpus to
individuals “in custody in viclation of the Constituﬁion or laws
or treaties of the United States.” 28 U.S.C. § 2241 (c) (3)
(1984} . Means alléges that the WNavajo Nation’s attempted
exercise of criminal: jurisdiction over him violates the
Constitution of. the United States. See Petition at paras. 29 &
© The Indian Civil Rights Act (“ICRA”), codified at 25|
U.S.C. §§ 1301-1303, provides', "The pr1v1lege of the ert of_,‘
habeas corpus’ shall be avallable to any person, in a court of
the United States, to test the legality of his de;entlon,by
order of an Indian tribe.™ 25 U.S.C. § 1303 f1983). Although
Means was not incarcerated by the Navajo Nation when he filed

his petition for habeas relief, the conditions placed on his

liberty by the MNavajo Nation pendlng his trial are a

sufficiently significant *estralnt on his liberty that he is “in
custody” and “detained” for purposes of invoking federal habeas

corpus jurisdiction pursuant to 28 U.S.C. § 2241 and 25 U.8.C.

§ 1303. See Justices of Boston Mun. Court v. Lvdon, 466 U.5.
254, 300-01, 104 s. Ct. 1805, 1803 (1984); gl v. M

Court, San Jose Milpitas Judicial Dist., 411 U.S. 345, 351-32,
$3 S. Ct. 1571, 1575 (1973). | |
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Additionally, Means may seek habeas relief from this

Court whether or nct he has exhausted his Navajo Nation tribal

court reﬁedies. See Means v, Northern Chevenne Tribal Courzs,
154 F.3d 8941, 949 (9th Cir. 1888},

3. Analysis of the mexrits of Mean’s Petition for Writ
of Hebeas Corpus ‘

Means has filed a Verified Petition for ert of Habeas
Corpus and/or for a Writ of Prchlbltlon, ask;ng the Court %o
find that the Navajo MNation does not have criminal jurisdiction
to try him on three misdemeanocr violations Qf the Navajo Nation
Code. Means’  petition asserts that his rights to equal
protectlon and due process w;ll be vioclated if the NHavajo Nation
is allowed to prosecute hlm., ﬁgg Petltlon at paras. 2% & 30.
Means. argues that the 'Navajo Nation canngt exercise criminal }
misdemeaner jurisdiction over him pursuant to ICRA, specifically |
sections ‘1301 and 1302,1becaﬁse the legislaﬁionggiving the tribe
that authority, i.e., the 1990 amendments to .ICRA, is
unconstitutional. .

- The Indian Commerce Clause grants Congress plenary
power to control the realm of Indian affairs. “The scvereignty
that the Indian tribes retain is of a unique and limited
character. It exists only at the sufferance of Congress and is

subject to complete defeasance." United States v. Wheeler, 435

U.S. 313, 323, 98 S. Ct. 1079, 1086 (1978); see 2lso United

States v, Wadena, 152 F.3d 831, 843 {(Bth Cir. 1998).

Indian tribes are, of course, no lenger
possessed of the full attributes of
sovereignty. Their incorporation within the
territory of the United States, and their
acceptance o©f its protection, necessarily

5.
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divested them . of some aspects of the
soverelignty which they had previously

2 exercised. By specific treaty provision they
vielded up other Sovereign powers; by
3 statute, in the exercise of its Plenary
control, Congress has removed still others.

4§Whe er, 435 U.S. at 323, 98 8. Ct. at 108§ (internal citations

3 and ,quotaﬁiens omitted). See alspg Santa Clara Pueblo v,

6 Martinez, 436 U.S. 49, 56, 98 §. Ct. 1670, 1676 (1878) (™.

7 Congress has plenafy authority to limit, modify or eliminate the
gﬁpowers of local seli-government which the tribes otherwise

9 possess.”); Poodry v. Tonawanda Band of Seneca Indians, 85 F.3d
10 874, 881 {2d Cir. 1996)(“evan aspects of ‘sovereignty’ thought
'“ to. derive from the \s§§;us of Indian nations as qistingtﬂ
lzxself~governing_ genti£iés‘ are subject  to ‘congrass;onal. ‘
Pllimitation. . 0 oo - |
1 ' ‘ Addltlonaliy, because the Unlted btates Congress ha;k
2 authorlty over federal common law, Congress may reflne or alt@f:s“
16 the scope of tribal power as described by the United States"
v Supreme’ Court, if the Court itself described the scope ©of the
8 fribal power as a matter of federal common law. See Q;;x_gi
19 Milwaukee v. States of Illincis & Mich., 451 U.S. 304, 313»14;~.
1101 s, ce. 1784, 1780-91 (1981); Uni v. Weasellhead,
. 156 F.3d B1B8, 825 (3th Cir. 1998) (Arnolid, J., dissenting), on
. zeh'qg, 165 F.3d 1209 (en banc), cext. denied, 528 U.S. 829, 120
3 S. Ct. 82 (1999f. The United States Congress has specifically
24ggranted the Navajo Nation, as a federally recognized Indian
z: tribe, criminal misdemeanor jurisdiction over non-Navaje
27

28
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individuals whe are Indians enrclied in another federally

recognized Indian tribe.?

Prior te 1880, although it was clear that Ihdian tribes
had general criminal jurisdiction over members of their own
tribe, see Wheeler, 435 U.S. at 322, 98 S. Ct. at 1085, and that

they did not bhave general criminal jurisdiction over non-

Indians, see Oliphant wv. Suguamish Indian Tribe, 435 U.S. 1581,
212, 98 8. Ct. 1011, 1022-23 (1878}, it was not-cleér if Indian
tribes had general criminal jurisdiction over non-tribal-member
Indians._ In 1890, in Durpo v. Reina, the United States Supreme
Court held that as é matter of federal common léw, Indian tribes

did - not have criminal Jurisdiction aver nen-tribal-member’

QIndians‘ Qho"alleéédly':committed crimes within the ‘ph?aicaI W

bouhdariésfof,thé‘ﬁribe’s'reserﬁation. See 495 U.S. 676, 684-85
& 887-98, 110 S. Ct. 2053, 2059 & 2066 {1990}}3 _
_The Supreme Court’'s holding in Durg v. Reind was

specifically legislatively overruled by Congress when it amended

the Indian Civil Rights Act (ICRA) in 1990, in a provision

commonly referred to as the “Duro fix.” ggg'Publ, L. No. 101-

: ? The ICRA does forbid tribal courts from imposing a penalty of
more than one year in jail and a $5000 fine for “conviction for any one |
cffense.” 25 U.5.C. § 1302(7) (Supp. 2000}. '

* In reaching its holding in Durc, the Court relied on the
distinction between members of the tribe and all others. The Court held
that a tribe’s criminal jurisdiction over its tribal members was justified
“"by the voluntary character of tribal membership and the concomitant right
of participation in a tribal government, the authority of which rests on
consent.” 495 U.S. at 694, 110 S. Ct. at 2064. Justice Brennan’s dissent
in puro, however, states that the limits of tribal Jurisdiction are not a
matter of cecmsent, but that the scope of tribal jurisdiction is determined
by Congress pursuant to its determination of what power is necessary to
allow the tribes to handle their internal affairs. Id., 495 U.S8. at 706-04€,
110 5. ct. at 2070-71 ' :

g 000007
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511, Title VIXII, §§ 8077(b} & 8077(c), 104 Stat. 1882-93 (1990)
{codified at 25 U.S.C. §§ 1301-1303 {Supp. 2000})}.' The 1990

amendments to ICRA, the “Duro fix,” “‘recognize and affirm the
inherent power of tribes to exercise criminal misdemeanor

jurisdiction over all Indians on their respective

reservations.’ " Mousssaux v. United States comm’r of Indian

‘Affairs, 806 F. Supp. 1433, 1441 (D.S.D. 1582} (emphasis added},

guoting H.R. Conf. Rep. No. 101-938, at 233 (1890). The 1990

ICRA amendments have been interpreted as a delegation of power,

from the United States Congress to the tribes, of the authority
to try non-member Indians charged with committing misdemeancr

offenses within the physical boundaries of the relevant Indian

reservation. - Ses Means, 154 F.3d at 946~47. Congress’ power to

delegate-this”huﬁhority‘was~acknowledged by the Supreme“CQurt in}

its Duro opinion. See 495 U.S. at 697—98,.110-5, Ct; at 2066.

‘Means'’ brimary contehtion is that the Supreme Court

opinion in Duro vw. Reipa is an accurate, valid, and controlling

expression of federal law, and that the legislation reversing
the helding of Duro is unconstitutional becaﬁse it deprives him
of equal protection of the law by subjecting Indians to tribal
coﬁrt jurisdiction while not subjecting non~Indians to tribal
court Jurisdiction. See Petition at paras. 29 & 30;

Petitioner’s Submissieon of Transcript of Evidentiary Hearing

‘1In Burg, the Supreme Court reasoned that non-member Indians ware
more akin to non-Indians in relation to a “foreign” tribe, i.e., both non-
member Indians and non-Indians are “external” to the tribe trying to exert
criminal durisdiction over them. Therefore, the Court concluded, the
tribe’s "retained inherent authority” to exercise power over its internal
affairs did not include the ability to exert criminal jurisdiction over any
non-tribal-member, whether Indian or not. Seg 485 U.s, at 685-89, 110 5.
Ct. at 2060-61. See also Means, 154 F.3d at 944-845,

% 000008
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Held Before Navajo Trial Court, Navadioc Natit

Apr. 14, 18588, at 37-39 (Docket No. 20). During the Navajo
Nation trial court hearing on Means’ Motion to Dismiss, Means’
ﬁcounsei stated:

if Congress wants to give Jjurisdiction to
{the MNavajo Nation ¢tribal court] and to
Indian c¢ourts across the country to [try]
non-members, then {[Congress] must do it in a
manner that doesn’t distinguish between
races. . ., . 1f you're gonna give criminal
jurisdiction to the Court, you can’t do it in
2 manner that distinguishes between Indians
and non-Indians.®

BRI

Petitioner’s Submission of Transcript of Evidentiary Hearing

Held Before Navaljo Trial Court,

Apr. 14, 1998, -:at 33 (Docket No. 20). Means’ argument is,.
essentially, that Congress may not pass legislation which treats |
tndian citizens differently from non-lndién citizans;because
‘such legislation ’discriminates‘ against aﬁ race: of citizens,
Indians, in violaticn of the Equal Protection Clause. -
Although it 'is <true that Congress may not enact.

legislation which does not comport with  the United States

5

* Means asserted before the Navajo Nation trial court that Kavajo
Indians and Siocux Indians are as unalike as United States citizens and
citizens of France. See Petitioner’s Submission of Transcript of
Evidentiary Eearing Held Before Navajo Trial Court, Navaio Nation v. Russell
Means, Apr. 14, 1998, at 3 & 27 (Docket No. 20). Therefore, he argued, he
should be treated similarly to a non-Indian United States citizen, i.e., a
citizen of a foreign state, for purposes of establishing the criminal
jurisdiction of a Navaijo tribal court. See id; Although Means’ contention
that the Navajo and Sioux people are distinguishable might be valid, as a
practical and legal matter Means should net be able to exercise the righ;s
and privileges of being “Indian” at some. times and then argue that he is
entitled to be treated as a non-Indian United States citizen when that suits
him, For example, Means should net be allowed to avail himself cof the
privileges afforded him, as an Indian, by the Oglala-Siocux tribe and by the
United States, and then claim he is the legal equivalent of a non-Indian
United States citizen for purposes of evading the criminal jurisdiction of
the Navajo Nation tribal courts. ‘ : S

-9- B
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Constitution, i.e., the Equal Protection Clause, Means’ argument
iz patently frivolcus., " The United States Supreme Court and the
United States Circuit Courts of Appeal have expressly rejected
the argument that Congress may not enact legislation which
distinguishes Indians from non—;ﬁdians. “Federal regulation of
Indian tribes . . . is governance of once-sovereign political
communities; it is not to be viewed as legislaticn:of a racial

group consisting of Indians.™®

U.S. 641, 646, 97 S. Ct. 1395, 1399 (1877) (stating this in the
context of the Major Crimes Act’s distinction between Indians

and non-Indians) {internal citations and quotations omitted}.

See also United’ States v. Juvenile Male, 864 F.2d 641, 645-46
(9th Cir. 1988); United Stites v. Eaglehov, 200 F.3d 1137, 1139-

40 (eth cir.-1999). In Kicking Woman v. Hodel, the Ninth|

Circuit Court of Appeals stated:

[Plaintiffs’] equal protection claim-may be
dealt with summarily. . . . [Plaintiffs’
equal protection argument] fails, for the
Supreme Court has effectively disposed of all
arguments that statutes which treat Indians
differently from others offend - the
constitution by the fact of differential
treatment alone: “The decisions of this Court
leave no doubt that federal legislation with
respect to Indian tribes, although relating
to Indians as such, - is not based upon
impermissible racial classifications. Quite
the contrary, classifications expressly
singling out Indian tribes as subjects of
legislation are expressly provided for in the
Constitution and supported by the ensuing
history of the Federal Government’s relations
with the Indians.” :

878 F.2d 1203, 1205 n.6 (1989), guoting Antelope, 430 U.S. at
645, 97 S§. Ct. at 1398. |

Scme jurists have argued that retrospective application

10 000010
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of the “Duro fix” is unconstitutional. See Means, 154 F.3d at
951 (Reirhardt, J., concurring) (concluding that the statute is

unconstitutional as applied to offenses committéd prior to its
enactment because its application to individuals whose offenses
occurred prior to that time violates the Ex Post Facto Clause).$
However, this argument does not apply to Means’ Petition for
Writ of Habeas Corpus as Means’ petition was filed in 1999, long
after the “Duro fix"” was enacted. Although Means ésserts that
the “Duro fix” was “short-sighted and ineffective,” Petitiocner’s
Memorandum in Support of Motion for Preliminary Injunction at

48, there is no federal court opinion, published or unpublished,

which states that the 1990 amendments to the ICRA are

.upconstiﬁﬁtionél} either facially or aélapp;ied touindividuéis

whose alléged crimes were-committéd.éubseqﬁeﬁt teo its enactment.
Petitionet‘s“couhsel, Mr.nirebdh,'offers'tbis Court no citation
of legal autherity which substantiates hig position that the|

amendments as applied to Petitioner are uncbnstitutiomal.’

® The debate within the United States Circuit Courts of Appeal

regarding the application of the 1950 amendments to ICRA revolve around the
issue of whether the tribes have always had inherent sovereignty te try non-
member Indians, which was affirmed by the 1950 amendments, or whether the
tribes’ authority to try non-member Indians was affirmatively granted by the

1350 amendments. The debate is generally raised in the context of the
United States Constitution’s Double Jeopardy and Ex Post Facto Clauses. See
Means, 154 F.3d at 946 & 350; Weaselhead, 156 F.3d at 824-25.

? United States v. Enas, 204 F.3d 915 (9th Cir. 2000), an opinion
concerning whether a non-member Indian may be tried om criminal charges by
a trikal court pursuant to the 1990 ICRA amendments, without this
prosecution violating the United States Constitution, has been withdrawn by
the Ninth Circuit Court of Appeals pending a rehearing of that case en banc, |
and the case is not to be cited as precedent in the federal courts. See
United States v, Enas, 219 F.3d 11238 (9th Cir. 2000). The Enas case was
proffered by the Navajo Nation Department of Justice on March 1, 2000, to
the Court via a Notice of Supplemental Authority. See Docket No. 22. Means
cffers Epass as authority in his Memorandum in Support of Motion for
Preliminary Injunction, at page 56.

o © 000011
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Congress has plenary power over the Indian tribes of

the United States and may proscribe and delineate the powers of
the tribal courts.. Mr. Trebon, Petitioner’s counsel, is simply
wrong -in asserting that “when the debéte comes down to Duro v.
Reina versus Congress, it's clearly a United States Supreme
Court decision that must rulé, not the act of Congress.”
Petitioner’s Submission of Transcript of Evidentiary Hearing

Held Before Navajo Trial Court,

Apr. 14, 1938, at 38 (Docket No. 20). Additionally, although

‘the Navajo Nation’s criminal misdemeanor jurisdiction over Means

.is not based upon his consent or contacts with the tribé; given

Means’“awarenQSS‘bf federal Indian law and the laws of the

Navaijo Natibn,%gggl;g;'a£ §f3Q;w9ne can p:ééume that Means. was

‘aware.thdt he was subjeécting himself to thé”jurisdiction of the

‘Navajo Nation courts wheﬁ;hé'bhose to reside within the Navailo|

Nation Indian  reservation boundaries and to interact with
members of the Navaio Nation.

E-Mm

Means’ alleged crimes are misdemeanors. Means is a
member ¢f the Oglala—siouertibé of Indians, who is subject to
the Jurisdictien of the Navaja Nation courts for alleged
criminal misdemeanor viclations committed within the boundaries
6f the Navajo Nation Indian reservation, pursuant to 25 U.S.C.
§ 1301. The Navajo Nation is a federally recognized Indian
tribe that may exercise criminal jurisdiction over non-Navajo
Indians who allegedly commit misdemeancr crimes within the
physical boundaries of thé Névajo Nation, pursuant to federal
statutes. The United States Supreme Court has held that Indian

iy
00012




— e

o
o

i
t

s 3 h h e W R b

— s
L -

L T N o o T e v S ek
B8 B2 REBNYBEE 35 G
KA

‘Petition for Writ of Habeas Corpus. and/or for a Writ of

‘appealabla:tOUthe.Ninth-Circuit Court of Appeals. Any notice of

citizens may be distincuished from non-Indian ecitizens 3in

federal Statutes without offending the Equal Protection Clause
of the United-States Constitution. Therefore, it is clear that
under current federal law, the Navajo' Natioen may exercise
criminal misdemeancr juzisdibtion over Means without violating

the laws_or the Constitution of the United States.
IT IS THEREFORE RECOMMENDED that the Means’ Verified

Prohibition be denied with prejudica.

. This recommendation is not an order that is immediately

t appeal pursuant -to Rule “4{ay(l), Federal Rules of Rppellate'g

-Procedure,mshould not -be” flled until entry of the distriet] .

court's Hudgment. The parties shall have ten {10) days from the

cdate of service of a copy of this. recommendation within whlch~to.‘“

file specific written objections with the. Court. Thereafter,
the parties have ten (10) days within which to file =a response
£o the objections. Failure to timely file objections to any
factual determinations of the Magistrate Judge will be
considered a waiver of a pérty‘s right to de novo consideraticn
of the factual issues and will constitute a waiver of a party's
right to appellate review of the findings of fact in an order or
judgment entered pursuant to the recommendation of the

Magistrate Judge.
DATED this /77 day of /?7&7 , 2001.
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AUG 2 1 2001

SDETWCT&IEW
TRICT OF ARDZONA
“5ffw_d_“__ ___ DeEPUTY

FOR THE DISTRICT OF ARTZONA

)
)
)
)
)
)
)
)
)
-
)

RUSSELL MEANS,

Petitioner.
- CIV $9-1057-PCT-FHC (sLV)

RDER
NAVAJO NATION, et al.,

Respondents.

The Nlnth Clrcult filed an En Banc oplnlon in ;;jLw_ﬂ_Engﬁ

D.C. 99- i0049, June 28, 2001, holdlng uhat an Indlan tribe has

lnherent -power to exercise crlmlnal 3urlsd1ctlon over a member of

another tribe,

The Court finds that further briefing, considering Enas and

its relationmship, if any, to the Navajo Treaty of 1868, would be

helpful to the Court.

Accordingly,

IT IS ORDERED that the parties file supplemental memoranda
by September 10, 2001, addressing Epas and the Navajo Treaty of .
1858,

DATED this j;tg day of August, 2001. _ :
Eg;ﬂwt,/kjt;‘ﬁhtﬂ—ﬂkvt-”4l*ﬁﬁ&'

EARL H. CARROLL
United States District Judge T

N>
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NAVAIO NATION, et al.,

FILED ;:_zoéeeo

— RECENVED copy
SEP/2 ¢ 0ot
CLERK U o DisTRicT
cou
o OF ARIZONS

DER Yy

IN THE UNITED STATES DISTRICT COTRT

FOR THE DISTRICT OF ARTZONA
RUSSELL MEANS,
Petitioner, CIV 98-1057-POT-EHC (SLV)

vs. ORDER

ResPOndents.

Cn June 14, 1999, Petiticner filed a Petition for Writ of
Habeas Corpus and/or a Writ of Prohibiticon, with Exhibits (Dkts. 1 l
& 2}). Respondents filed a Response (Dkt. i8) and a Supplementary
Answer. {(Dkt. 21). '

Cn September 28, 2000, Magistrate Judge Stephen L. Verkamp,

filed a Report and Recommendation, (Dkt. 34) and on Cctober 1z,

2000, Petitioner filed Objections. (Dkt. 36} . As an alternative to
the Objections, Petitioner reguested leave to amend his petition to
assert federal jurisdiction pursuant to 28 U.8.C., § 1331,

On Japuary 17, 2001, the Court entered an Order finding that

Petitioner was *in custody” pursuant to § 2241 and the Court
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ordered that a further Report and Recommendation be prapéred. {Dkt.
37) . Accordingly, the Court will deny the Motion to Amend.

On May 23, 2001, Magistrate Judge Verkamp filed a Second
Report and Reccmmenﬁation. {(Dkt. 28). On June 18, 2001, Petiticner

filed "Objections to Second Report and Recommendation.”™ (Dkt. 42).

A district court judge reviews de novo the Report and
Recommendation of a Magistrate Judge. See 28 U.8.C. § 636(b}(1)(c)§
and Rule 1.15(b) Rules of Practice of the United States District '
Court for the District of Arizona.

DISCUSSION

The Court, has reviewed the record de ncvo'includingfthe
Objections filed by Petitioner te the Secand Report and

Recommendatlon filed on May 23, 2001.
On June 29, 2001, the Ninth Circuit issued an En Banc Opinion

in U.S. v, Enag, 255 F.3d 663 (9™ Cir., 2001) holding that “Congress

had the power to determine that tribal jurisdiction over nonmember
Indians was inherent® and a tribe could proceed with sguch a
prosecution "under the 19%0 amendments o the ICRA."

I have reviewed memoranda filed by Petitioner and Respondents
concerning tﬁe Supreme Court's-decision in Dure v, Reina, 4%3 U.S.
€76, 110 S.Ct. 2053 (199%0) and the relevance, if.any, of the Navajo
Treaty of 1868, '

This Court is constrained to follow Ninth Circuit precedent in

deciding this case.
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Accordingly,

IT IS ORDERED adopting the Second Report and Recommendation of

the Magistrate Judge filed May 23, 2001.W(Dkt. 38), as supplemented

by this Order.

1T IS FURTHER ORDERED denying the Petition for Writ of Habeas

Corpus and/ocr for a Writ of Prohibition. {(Dkt. 1).

IT I8 FURTHEER ORDERED denying Petitioner's Motion to Amend

Petition as moot. (Dkt. 38).
DATED this 4 day of September, 2001.

EARL H, CARROLL
United States District Judge
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